STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHARLES R. Pl ERCE, )
)
Petitioner, )
)
VS. ) Case No. 98-5480F
)
DEPARTMENT COF CHI LDREN )
AND FAM LY SERVI CES, )
)
Respondent . )
)
FI NAL ORDER

A formal hearing in this case was held on January 25, 1999,
in Tall ahassee, Florida, before the D vision of Adm nistrative
Hearings by its designated Adm nistrative Law Judge, Suzanne F
Hood.

APPEARANCES

For Petitioner: Charles R Pierce, pro se
2910 Ji m Lee Road
Tal | ahassee, Florida 32301

For Respondent: John R Perry, Esquire
Department of Children
and Fam |y Services
2639 North Monroe Street, Suite 252A
Tal | ahassee, Florida 32399-2949

STATEMENT OF THE | SSUES

The issues are whether Petitioner was a prevailing snal
busi ness party in Division of Adm nistrative Heari ngs Case
No. 98-2043, and if so, whether he is entitled to reinbursenent
of attorney's fees and costs pursuant to Section 57.111, Florida

St at ut es.






PRELI M NARY STATEMENT

On Decenber 14, 1998, Petitioner Charles R Pierce
(Petitioner) filed a Request for Rei nmbursenment of Attorney's Fees
and Costs pursuant to Section 57.111, Florida Statutes. Said
request sought reinbursenent of attorney's fees and costs
relative to Division of Adm nistrative Hearings (DOAH) Case
No. 98-2043. Petitioner alleged that action by Respondent
Department of Children and Fam |y Services (Respondent) in that
case was unreasonabl e and unwarranted because Petitioner did not
have a foster care license to revoke.

DOAH i ssued an Initial Order on Decenber 18, 1998. The
Initial Order required Respondent to file a witten statenent,
setting forth its witten defenses to the petition, within twenty
days of the date of said order. Accordingly, Respondent's
witten statenent was not due until January 7, 1999.

Respondent filed a Motion for Extension of Tine to File
Witten Defenses to Petitioner's Request for Reinbursenent of
Attorney's Fees and Cost on Decenber 29, 1998. Said notion
requested the extension of time on grounds that Respondent's
counsel, who was nost famliar with the case, would be out of
town until January 4, 1999.

Petitioner filed responses in opposition to Respondent's
Motion for Extension of Time to File Witten Defenses to
Petitioner's Request for Reinbursenent of Attorney's Fees on

Decenber 31, 1998, and January 4, 1999. In both responses,



Petitioner incorrectly argued that the subject notion was
untinmely and without justification on its nerits.

On January 5, 1999, Respondent filed a Mdtion for O der
Conpel ling Signature of Rel eases and a Modtion for Sunmary Final
Order. Petitioner filed responses in opposition to these notions
t hat sane day.

On January 6, 1999, Respondent filed a Mdtion to Strike
Petitioner's Request for Reinbursenent of Attorney's Fees and
Costs. Petitioner also filed a tinely Response to Initial Oder
on January 6, 1999.

On or about January 7, 1999, the undersigned held a
t el ephone conference with the parties. After hearing oral
argunent, the undersigned determ ned that an evidentiary hearing
was necessary to determ ne whether Petitioner was a prevailing
smal | business party pursuant to Section 57.111, Florida
St at ut es.

On January 7, 1999, Petitioner filed a conposite exhibit
consi sting of nunerous docunents. Petitioner did not serve
Respondent with copies of said docunents. The undersigned issued
an Order Publishing Ex Parte Communi cation on January 11, 1999.

On January 11, 1999, the undersigned issued an O der
denyi ng, w thout prejudice, Respondent's Mtion for Summary Fi nal
Order and Respondent's Mdtion to Strike Petitioner's Request for

Attorney's Fees and Costs. The undersigned al so reserved ruling



on Respondent's Modtion for Order Conpelling Signature of
Rel eases. These notions are hereby deni ed.
On January 11, 1999, the undersigned issued a Notice of

Hearing, which scheduled this case for hearing on January 25,



1999. This notice states that the issue was whether Petitioner
is a prevailing small business party pursuant to Section 57.111,
Fl ori da Statutes.

On January 11, 1999, Respondent filed a Motion for Ofici al
Recognition. Copies of certain pleadings in DOAH Case No 98-2043
were attached to the notion. This notion was granted ore tenus
during the formal hearing.

On January 13, 1999, Petitioner filed a Mdtion for Oficial
Recognition. Copies of certain pleadings and di scovery responses
in DOAH Case No. 98-2043 were attached to the notion. This
notion was granted ore tenus during the formal hearing.

On January 19, 1999, Petitioner filed a Motion for Ruling as
a Prevailing Small Business. This notion is hereby denied for
the reasons set forth below in the Findings of Fact and
Concl usi ons of Law.

On January 25, 1999, Respondent filed a Mdtion for Costs and
Attorney's Fees. Petitioner filed a response in opposition to
this notion that sane day. This notion is hereby denied for the
reasons set forth below in the Findings of Fact and Concl usi ons
of Law.

During the hearing, Petitioner testified on his own behalf.
Petitioner's testinony incorporated the facts all eged and
argunents presented in his Mdtion for Ruling as a Prevailing

Smal | Business Party dated January 19, 1999.



Respondent presented the testinony of three w tnesses.
Respondent offered five exhibits, which were accepted into
evi dence.

The parties did not file a transcript of the proceedi ng.
They filed their proposed reconmended order on February 4, 1999.

FI NDI NGS OF FACT

1. On April 3, 1996, Respondent issued Petitioner a
provisional license to operate a foster hone. This |license was
effective until August 3, 1996.

2. On August 3, 1996, Respondent |ifted the provisional
license and issued Petitioner a regular foster hone. The latter
was effective through March 31, 1997.

3. On March 31, 1997, Respondent again issued Petitioner a
provi sional license. This provisional |license was effective
until July 31, 1997.

4. On July 31, 1997, Respondent issued Petitioner a regular
foster honme license. This license was effective until March 31,
1998.

5. On February 27, 1998, Respondent issued an
Adm ni strative Conplaint seeking to revoke Petitioner's foster
home |icense. Said conplaint gave Petitioner the right to
request an admnistrative hearing to contest the factual
al l egations contained wthin the conplaint.

6. Petitioner's counsel filed an Answer to Adm nistrative

Conpl ai nt dated March 27, 1998. Said answer requested a forma



adm ni strative hearing to contest the factual allegations
contained within the conpl aint.

7. Respondent referred Petitioner's request for a forma
hearing to the DOAH on May 4, 1998. DOAH assigned Case
No. 98-2043 to this matter.

8. On COctober 16, 1998, Petitioner's counsel filed a Mtion
for Summary Judgnent and/or Mdtion to Dismss in DOAH Case
No. 98-2043. Said notion asserted that the Adm nistrative
Conpl ai nt shoul d be di sm ssed because Petitioner had never had
foster children placed in his honme. The notion also references,
anong ot her things, the "denial and suspension” of Petitioner's
foster honme |icense and the "subsequent denial of re-licensing in
April 1998." The notion does not argue that Petitioner's current
Iicense had expired, rendering the issue of revocation noot. The
nmoti on was deni ed by order dated October 22, 1998.

9. On COctober 27, 1998, Petitioner's counsel filed a Notice
of Wthdrawal of Request for Hearing in DOAH Case No. 98-2043. A
t el ephone conference on the notion was held that sane day.

10. On Cctober 28, 1998, an Order Cosing File was entered
in DOAH Case No. 98-2043. This order cancelled the form
heari ng schedul ed for Novenber 2-3, 1998, and relinquished
jurisdiction to Respondent.

11. On Decenber 4, 1998, Respondent entered a Final Oder

in DOAH Case No. 98-2043, revoking Petitioner's foster hone



license. Petitioner did not appeal the Final Order and the tine
for an appeal has expired.

12. At the hearing on the instant case, Petitioner
presented no evidence that he prevailed in DOAH Case No. 98-2043.
The pl eadings and orders entered in that case concl usively
establish that he did not prevail.

13. Likew se, Petitioner presented no evidence that he was
a small business party. Famly foster hones are distinct from
| arger operations, such as residential child-care facilities,
whi ch m ght under sone circunstances be construed as busi nesses.

14. A foster hone license is not a permt to engage in a
busi ness activity for profit. |Instead, foster hone parents act
as tenporary surrogate parents. Paynments to foster parents are
rei mbursenents for noneys advanced by the parents for the care of
children placed in their care. The paynents are not fees for
services rendered. They are not taxable as incone.

15. Through out the proceedings in the instant case,
Petitioner maintained that he never authorized his attorney to
wi thdraw his request for formal hearing in DOAH Case No. 98-2043
as to the nerits of that case. He did not personally receive a
copy of his counsel's Notice of Wthdrawal of Request for
Hearing, the Oder Cosing File, or the Final Oder until
sonetine after January 5, 1999. Therefore, Petitioner filed his
request for fees and costs in the instant case on Decenber 14,

1998, believing that he had prevailed as a small business party



in DOAH Case No. 98-2043. He was under the m staken inpression
that his counsel's withdrawal of his request for hearing and the
subsequent Order Cosing File in DOAH Case No. 98-2043 deprived
Respondent, as well as DOAH, of jurisdiction in that case.

16. Even after receiving copies of the above referenced
pl eadi ng and orders, Petitioner maintained a good faith belief
t hat because his foster hone |icense expired on March 31, 1998,
there was no license for Respondent to revoke in its Final O der

dat ed Decenber 7, 1998. Petitioner m stakenly believed that the
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Final Order was a "nullity" because Respondent had not anended
the Adm nistrative Conplaint to deny his March 1998 request for
re-licensure.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties to this
proceedi ng pursuant to Section 57.111(4)(b), Florida Statutes,
al so known as the Florida Equal Access to Justice Act.

18. Section 57.111 (4)(a), Florida Statutes, states as
fol |l ows:

(4)(a) Unless otherw se provided by |aw, an
award of attorney's fees and costs shall be
made to a prevailing small business party in
any adjudi catory proceeding or adm nistrative
proceedi ng pursuant to chapter 120 initiated
by a state agency, unless the actions of the
agency were substantially justified or

speci al circunstances exist which woul d nake
the award unj ust.

Petitioner has the burden of proving that he is a prevailing
smal | business party. He has not net that burden.

19. Section 57.111(3)(d), Florida Statutes, defines a smal
busi ness party, in pertinent part, as follows:

(d) The term "small business party" neans:
l.a A sole proprietor of an unincorporated
busi ness, including a professional practice,
whose principal office is in this state, who
is domciled in this state, and whose

busi ness or professional practice has, at the
time the action is initiated by a state
agency, not nore than 25 full-tinme enpl oyees
or a net worth of not nore than $2 mllion,

i ncl udi ng both personal and busi ness

i nvestnents; or
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b. A partnership or corporation, including a
prof essi onal practice, which has its
principal office in this state and has at the
time the action is initiated by a state
agency not nore than 25 full-time enpl oyees.

20. Section 57.111(3)(c), Florida Statues, defines
"prevailing small business party" as foll ows:

(c) A small business party is a "prevailing
smal | busi ness party" when:

1. A final judgnent or order has been
entered in favor of the small business party
and such judgnent or order has not been
reversed on appeal of the tine for seeking
judicial review of the judgnent or order has
expired;

2. A settlenent has been obtained by the
smal | business party which is favorable to
the smal|l business party on the majority of

i ssues which such party raised during the
course of the proceeding; or

3. The state agency has sought a voluntary
di sm ssal of its conplaint.

21. Petitioner is not entitled to attorney's fees and costs
as a prevailing small business party. He did not prevail in DOAH
Case No. 98-2043. His possession of a foster honme |icense from
April 3, 1996, through March 31, 1998 did not constitute a snal
busi ness. Therefore, it is unnecessary to determ ne whet her
Respondent’'s Adm ni strative Conplaint was substantially
justified.

22. If a party participates in an admnistrative
proceedi ng, or files any pleading, notion, or other paper in such
a pleading, for an inproper purpose, such as to harass, cause
unnecessary del ay, needlessly increase the cost of the litigation

or for any other frivol ous purpose, the Adm nistrative Law Judge
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may order the offending party to pay the reasonable costs and
attorney's fees of the other party. Sections 120.569(2)(c) and
120.595(1), Florida Statutes.

23. In this case, Petitioner filed his request for fees and
costs with a good faith belief that he was a prevailing snal
busi ness party and that the agency's action was not substantially
justified. As the case proceeded to hearing, he incorrectly
believed that he had prevailed in DOAH Case No. 98-2043 despite
t he i ssuance of the Final Order because his |license expired on
March 31, 1998. He also mstakenly believed that holding a
foster home license qualified himas a small business party.
There is no persuasive evidence that Petitioner filed his claim
and mai ntained the instant case for an inproper purpose.
Accordingly, Respondent's Mdtion for Costs and Attorney's Fees
pursuant to Sections 120.569(2)(c) and 120.595(1), Florida
Statutes, is denied.

ORDER

Based on the above reference Findings of Fact and
Concl usions of Law, Petitioner's Request for Attorney's Fees and
Costs pursuant to Section 57.111, Florida Statutes, is di sm ssed.
DONE AND ORDERED this 15th day of March, 1999, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
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1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv, doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 15th day of March, 1999.
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COPI ES FURNI SHED

John R Perry, Esquire
Departnent of Children
and Fam |y Services
Suite 252A
2639 North Monroe Street
Tal | ahassee, Florida 32399-2949

Charles R Pierce
2910 Ji m Lee Road
Tal | ahassee, Florida 32301

Gregory D. Venz, Agency derk
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John S. Slye, General Counse
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RI GHT TO APPEAL

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Section 120.68, Florida Statutes

Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are comenced by filing one copy of
the notice of appeal with the Agency Cerk of the Division of
Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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